SERVED: Decenmber 15, 2005

NTSB Order No. EA-5196

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12'" day of Decenber, 2005

Petition of

DAVIDM |IRWNN

for review of the denial by Docket SM 4647
the Adm ni strator of the
Federal Avi ati on Adm ni stration

of the issuance of an airnman
medi cal certificate.

N N N N N N N N N N N

CPI Nl ON AND ORDER

Petitioner, proceeding pro se, has appealed fromthe
witten order Admi nistrative Law Judge WIlliamE. Fow er, Jr.,
i ssued in this proceeding on May 18, 2005.%' By that decision,
the | aw judge granted a notion by the Admi nistrator for summary

j udgnent, concluding that no issues of fact existed for

1 A copy of the law judge’s order is attached.
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resolution at a hearing. W affirmthe |aw judge’ s order. 2
The federal air surgeon’s denial of petitioner’s
application for a nedical certificate was predicated on his
hi story of psychosis, a circunstance which renders applicants
ineligible for airman nedical certification under 14 C F.R 88

67.107(a) (2), 67.207(a)(2), and 67.307(a)(2).3®* The |law judge’s

2\ note that petitioner filed an earlier petition with the
Board on Cctober 18, 2004, seeking review of the Admnistrator’s
denials of his application for medical certification in July and
August, 2004. The |aw judge determ ned that the Admnistrator’s
deci sions were not adm nistratively final decisions, and issued
an order refusing to accept the petition due to | ack of
jurisdiction under 49 U S. C. 8§ 44703(d). Petitioner appeal ed
the law judge’ s order to the full Board, and, on March 23, 2005,
we dismi ssed petitioner’s prior appeal (NTSB Order No. EA-5148),
hol di ng that the instant proceedi ng superceded petitioner’s
previ ous appeal .

In the present appeal, petitioner argues that the | aw judge
failed to allow these proceedi ngs to progress beyond the
“pl eading stage,” and that the Board's earlier decision,

di smi ssing petitioner’s previous appeal as not ripe, was
i nappropriate. However, petitioner did not file a tinely
petition for rehearing, reargunment, reconsideration, or
nodi fication of the order pursuant to 49 C.F. R § 821.50;
therefore, we need not consider this argunent.

% Under 14 C.F.R 88 67.107, 67.207, and 67.307, an
i ndi vi dual who has an established nedical history or clinica
di agnosi s of a psychosis does not neet the nental standard for
any of the three classes of nedical certification. The
regul ati ons define “psychosis” as referring to a nental disorder
i n which:

(i) The individual has manifested del usi ons,
hal | uci nations, grossly bizarre or
di sorgani zed behavi or, or other commonly
accepted synptons of this condition; or
(i) The individual may reasonably be expected
to mani fest del usions, hallucinations,
grossly bizarre or disorgani zed behavi or,
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order reflects careful consideration of the airman nedica
records, attached to the Adm nistrator’s notion for summary
j udgnment, which unequivocally establish petitioner’s history of
par anoi d schi zophreni a.

Petitioner’s airman nedical file, which dates back to 1977,
i ncl udes evidence of voluntary and involuntary adm ssions to a
variety of psychiatric facilities, and repeated di agnoses of
“schi zophreni a, paranoid type.” Exhibit Ato Admnistrator’s
nmotion for summary judgnment at 17-19, 22-23, 74. The evidence
al so shows that petitioner had been treated on several occasions
over the years with psychiatric nedications, but that his
conpliance with such treatment was inconsistent. 1d. at 21, 29,
31. In addition to medical records frompsychiatric facilities,
petitioner’s nedical file includes records pertaining to a
Suppl emrental Security Inconme (“SSI”) claimthat he filed in 1997
with the Social Security Administration. Petitioner’s SSI
records show that petitioner reported a history of paranoi a,
audi tory hal luci nations, and deteriorating functioning that
began in the 1970s. 1d. at 29.

Petitioner’s appeal includes several arguments. Petitioner

(conti nued)
or other commonly accepted synptons of
this condition.
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primarily argues that his nmedical record does not adequately or
reliably support the law judge’s and the Adm nistrator’s
concl usions that he has an established history or clinical
di agnosi s of psychosis. Simlarly, petitioner argues that the
Adm nistrator’s summary judgnent notion inappropriately referred
to “only one opinion” fromthe Adm nistrator’s chi ef
psychiatrist, and that this opinion was erroneously based on
DSM IV, * a publication that is not specifically referenced or
defined in the regulations. Petitioner also argues that
paranoi d schi zophrenia is not a “psychosis” as defined in 14
C.F.R 88 67.107, 67.207, or 67.307, and that the term
“psychosis,” as used in 88 67.107, 67.207, and 67.307 is
overbroad and therefore “arbitrary and capricious.” 1d. at 8.
Petitioner has not proffered any evidence to contradict the
di agnosi s of paranoid schi zophrenia that consistently appears
t hroughout his nedical records. Rather, petitioner argues that
he does not have an established history or “recent” clinical
di agnosi s sufficient to render himineligible for a nedical
certificate. 1d. at 7. In considering this argunment, the |aw
j udge held, and we agree, that petitioner’s nedical records are,

“replete with information that clearly establishes a nedical

4 “DSMIV' is a common acronymused to refer to the Anmerican
Psychiatric Association’s D agnostic and Statistical Mnual of
Mental Disorders (4'" Ed. 1994).
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history or clinical diagnosis of paranoid schizophrenia, which
is a psychosis.” ALJ Decision at 6. According to DSM IV,
paranoi d schi zophrenia is a genetically influenced devel opnent al
brain disorder that is a psychosis. DSMIV at 273, 283, 287
(discussing the broad definition of the term “psychotic,”
expl ai ni ng how schi zophrenia is classified as a “psychotic”
di sorder, and classifying schizophrenia into subtypes, including
the paranoid type). Mreover, the applicable section of the FAA
regul ati ons defines the term*“psychosis” to include disorders
wi th synptonms such as those petitioner has experienced. See
n.3, supra. As the Adm nistrator points out, the regulations do
not require a recent diagnosis. See Admnistrator’s Brief at

16-17 (citing Schwartz v. Helns, 712 F.2d 633 (D.C. Cr. 1983),

and stating that once a specifically disqualifying nedical
condition is established, an airman is automatically

di squalified fromreceiving an unrestricted nedical
certification).

In addition, petitioner’s argunent that the Adm nistrator’s
chi ef psychiatrist’s conclusion that petitioner suffers from
psychosis is “only one opinion” is not persuasive. Petitioner’s
nmedi cal records include diagnoses froma variety of
psychiatrists, fromdifferent facilities and at different tines,

who all consistently di agnosed petitioner with “Schizophrenia,
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paranoid type.” In reaching his conclusion, the Admnistrator’s
chi ef psychiatrist reviewed petitioner’s nedical record. The
chi ef psychiatrist’s conclusion, therefore, arose froma
congl onerate of nedical evidence show ng that petitioner has a
psychosis that woul d preclude himfromreceiving a nedical
certificate. Petitioner has offered no contrary nedi ca
evi dence.

Mor eover, petitioner’s argunent that the federal air
surgeon and the | aw judge erred when considering DSM 1V is not
neritorious. W have previously used DSM 1V as a reference
tool, and federal courts have considered the manual to be an

authoritative source. Administrator v. Vannatta, NISB Order No.

EA-805 at 2 n.3 (1975) (citing DSMI1 as an “authoritative

work”); see also, e.g., Kansas v. Crane, 534 U. S. 407, 411, 413

(2002) (using DSMIV in a crimnal case); Petition of Wtter,

NTSB Order No. EA-4500 at 9 n.22 (1996) (referring to DSM1V);

Adm nistrator v. Carroll, 6 NISB 1170, 1173—%4 (1989) (referring

to DSMII1).

Finally, with regard to petitioner’s argunment that the term
“psychosis” is overbroad, petitioner has an established history
of the type of behavior described in the regul ation, and has
been repeatedly di agnosed with paranoid schi zophrenia, which

DSM 1V classifies as a “psychosis.” Therefore, because
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petitioner’s condition clearly fits within the regul ati ons’
descriptions of psychosis, we need not consider petitioner’s
chal | enge.

I n conclusion, petitioner has identified no reason for
doubting the nedical validity of the records in his nedica
file. As petitioner’s pleadings do not establish any error in
the law judge’s decision to grant sumrmary judgnent and di sm ss
t he case, his decision wll be sustained.

ACCORDI NGY, I T IS ORDERED THAT:

1. Petitioner’s appeal is denied,;

2. The order of the | aw judge granting summary judgnment in
favor of the Adm nistrator is affirnmed; and

3. The denial of petitioner’s application for a nedical
certificate under 88 67.107(a)(2), 67.207(a)(2), and
67.307(a)(2) is affirned.

ROSENKER, Acting Chairman, and ENGLEMAN CONNERS and HERSMAN,
Menbers of the Board, concurred in the above opinion and order.
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